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EDITORIAL NOTES. 


In the report of the State Bar Association meeting in our July 
number, Chancellor Walker was reported (on page 200) as having 
“cited the fact that Pennsylvania, Alabama, Mississippi, Vermont and 
Tennessee have Chancery Courts;” manifestly an error on the part 
of the reporter, as every New Jersey lawyer knows Pennsylvania 
does not have a Court of Chancery. Happily we have been able to 
obtain a full report of the learned Chancellor’s address and present 


_ it in this issue. The address was a frankly spoken one on various 


topics, and we are certain that a large number of the members of 
the Bar who did not attend the meeting at Atlantic City on June 14 
and 15 will be glad to peruse it. We are also gratified to present in 


' this same issue the address delivered at the same meeting by Mr. 
| Charles H. Hartshorne of Jersey City, on the subject of the Practice 
' Act of 1912. These two addresses will receive, as they deserve, most 
| careful perusal. 





Probably most of the lawyers of this state have had their August 


» vacation and presumably are now at their usual employment. Ap- 
" parently the most of them seem to have gone to seaside and mountain 
| resorts, and very few crossed the water to look up the interesting 
' features on the other side of the Atlantic. If they had gone to Eng- 
_ land or the Continent, they would have found, as usual, a great dearth 
' of American news in foreign newspapers. Pretty long cable accounts 
' of the graft business in New York City appeared in the London 
_ press, but almost nothing of the political events succeeding the nomi- 


nations at Chicago and Baltimore; while of the general news, such as 
we get every morning at the breakfast table, there was not a trace. 


| The Paris edition of the “New York Herald,” which is printed in 
' English, purports to give American news, but it is chiefly of the 
» millionaires residing at Newport and on the Continent, and in no wise 
» fills the bill of an American newspaper. Perhaps it is quite as well 
» to forget for a while what is going on in this country, because the 
» immense number of subjects, political and civil, thrust upon us here 

' by the daily press is enough to turn one’s head, and make one wish 


‘that the reporters were fewer and the reports of scandalous events 


far between. At present it is most difficult to tell which is attracting 
“Most attention, the arrests and trials of murderers, the particulars of 
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divorce cases, or the campaign. We have become now so used to 
political campaigns that they are hardly taken as seriously as former- 
ly, but it seems difficult to get used to the era of assassinations, lynch- 
ings and other waves of criminal offences that are disgracing various 
parts of the country. What is to be done about the matter we do 
not know, but perhaps there is a crumb of comfort in the fact that 
nearly all the heinous crimes noted in the headlines of newspapers 
every day are outside of our little state of New Jersey. 





Speaking of the campaign, there does not seem to be at the pres- 
ent moment so much of the vituperation and malice in the columns 
of the partisan newspapers as there was a few months ago. But 
why should there ever be other than a square deal by the press at 
large in dealing with candidates for office who are notably great and 
honest men? We may differ in a hundred ways from the principles of 
either of the three candidates for President without traducing their 
characters, or belittling their high motives. Intimate friends of each 
of these men will testify that they possess, individually, character- 
istics which fit them for the high office for which they are candidates. 
There is a difference between them, of course, but it is one of princi- 
ple rather than of character. Disagreeing as one may in many ways 
with the administration of President Taft, it is certain that he is sin- 
cere and honest in his views, and desires to see his country prosper 
and his people happy. Governor Wilson’s words have been in print 
too long and too often for one to doubt that he wishes to accomplish 
certain great reforms, which, whether practicable or not, most citi- 
zens consider are worth accomplishing. Colonel Roosevelt, while one 
of the hardest fighters in this country, fights squarely for what he 
thinks is right, and his extraordinary ability and clean private life 
should lead those opposed to him to respect him as one of the great 
moral forces of the time. It is to be hoped that from this time on 
there will be less aspersion and more argument by those who make 
political speeches, or write editorial articles. Unfortunately the pub- 
lic press is worse than political speakers in the matter of epithets 
and carelessly-drawn indictments of motives. On the other hand, 
as an antidote, the public conscience rings truer than the newspapers, 
and in this day every intelligent man thinks for himself. 





We have not seen the full proceedings of the American Bar 
Association held in August, but, as we understand it, the action taken 
upon the colored members elected (by inadvertence, as it was claimed) 
the year before, was this: That the Executive Committee, that had 
endeavored to revoke the membership of several men of color, includ- 
ing the Assistant Attorney-General of the United States, did not have 
their action confirmed by the Association, but on the contrary, it was 
declared that they were duly elected. Thereupon one or two re- 
signed, but they were not obliged to do so. In a London newspaper 
the following report of the occurrence was published at the time: 
“The American Bar Association has now proscribed coloured mem- 
bers, and 12,000,000 American negroes are making the most sarcastic 
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comments. Such coloured folk as now belong to the Bar will not be 
expelled, but for the future no negroes need apply.” And more of 
the same sort. At the same time one of the newspapers of this state 
commented as follows: “No negro, no matter how high his character 
and how great his abilities, can now be admitted to the American 
Bar Association, for by a rule adopted by the association this year it 
has been made impossible for a man with negro blood in his veins to 
become a member.” This was succeeded by an argument to show 
that negroes ought not to be excluded from any lawyers’ association 
simply on the ground of color, which, of course, is entirely correct. 
What the Association did do, as we understand it, was first to pass 
upon the particular cases before it just as we have stated, and then 
to make a requirement that hereafter in applications for membership 
the color of the applicants should be set forth. This, however, 
does not undertake to declare that negroes cannot be elected to mem- 
bership in the Association, and of itself does not seem to be improper. 
We may refer to this matter again when the Association proceedings 
have been printed with more fullness than in the hasty newspaper 
reports. 

In Arthur Bennett’s chatty, interesting and amusing description 
of “Your United States,” now running through the current numbers 
of “Harper’s,” we find the following concerning the Pullman sleeping- 
cars: “I confess that I had not imagined anything so appalling as 
the confined, stifling, malodorous promiscuity of the American sleep- 
ing-car, where men and women are herded together on shelves under 
the drastic control of an official aided by negroes * * * I have 
seen European prisons, but in none that I have seen would such a 
system be tolerated, even by hardened wardens and governors; and 
assuredly, if it were, public opinion would rise in anger and destroy 
it. I have not been in Siberian prisons, but I remember reading 
George Kennan’s description of their wild horrors, and I am surprised 
that he should have put himself to the trouble of such a tedious 
journey when he might have discovered far more exciting material on 
any good road around New York.” We are not quite prepared to 
acknowledge the likeness between our Pullmans and Siberian prisons, 
but it must be acknowledged that the evils of night travel on our 
American railways can scarcely be overstated. Why it is endured 
by the public so complaisantly, and why the railroad companies have 
so long been parties to an agreement whereby a separate corporation 
is allowed to enjoy a monopoly of supplying a sleeping-car that is 
obnoxious both to the physical and moral sense of travelers, is a 
problem the Bennett article does not solve, nor any explanation that 
we have ever seen. Probably the public do not know how to reach 
the evil; ordinary criticisms seem to have no effect. And as to the 
railroads they would need to combine and own jointly sensible sleep- 
ing-cars, so that the latter could be run over the various lines without 
change; but this they could do, as easily as the various steamship 
lines agree to form a company that shall supply to all steamers one 
form of ocean chairs and divide the proceeds according to their use. 
The one thing that prevents the Pullmans from providing only state- 
rooms on all their cars is the greater revenue derived from the pres- 
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ent barbarous system, and the railroads at the same time keep down 
the number of heavy sleepers that they otherwise would be obliged 
to have. But neither of these reasons nor both together ought to 
avail as against the comfort of the public. Whoever has traveled 
on the Continent of Europe in sleepers knows the incomparable su- 
periority of those sleepers to ours. There any two persons, or any 
one person, can be alone in a room that is as private as any locked 
enclosure, and can dress and undress with little inconvenience. To 
herd both sexes and also strangers together in berths one above the 
other, and with a total inability to robe or disrobe except while lying 
down and in the dark, is to revert to savagery in a Christian land. The 
laws of the United States and of each state should prevent it, in the 
interests of public health. Put it, if you please, on as low a plane 
as that of suppressing the contaminations of foul air, and still such 
a law would hold in any forum in the land. 





ONCE MORE IN LONDON. 


After a delightful visit to the land of the Cid, with its incom- 
parable Alhambra, its enrapturing Giralda, its wonderful Cordova 
mosque, and all that—one can never forget them—and several days 
quiet communion with those lordly feudal chateaux that are on the 
banks of the Loire, Indre and Cher, I found, as heretofore, the old- 
time finger of nobler remembrances beckoning me to the heart of the 
English empire—to London. See what one will, travel where one 
may, the true American who goes abroad finds his greatest magnet 
under the shadow of St. Paul’s, and around the place “in the fields” 
where William Rufus set up his great Hall, over eight hundred years 
ago, and where King Sebert, the Saxon, erected his first great West- 
minster almost five hundred years earlier. Paris may please women 
and Berlin those who see in it a to-be grander city than the gay 
French capitol, but London is meat for the hungry and drink for 
the thirsty, and, amid all its whirr and oppressiveness, has under- 
tones of music for the soul of which no lover of the English race can 
weary. 

f always was in love with London, just as, from another stand- 
point, I have learned to love the Nile and the Theban hills. Its vener- 
ableness; its compactness; its magnitude; its unbroken threads of 
history from the time of the Saxons and Danes; its numerous habi- 
tations, still visible, of kings of thought as well as Kings and Queens 
of the monarchy ; its curious old streets, with the same ancient names 
they bore in the days of the Henrys and Charleses; its constant re- 
minders of men and events in every century since Edward the Con- 
fessor; its Tower, Thames, palaces, churches, shops; why, one can- 
not go a block anywhere from Apsley House to the Monument erected 
to commemorate the Fire of London and not be interested, enthused, 
thrilled with the glory of English history. The surprise to me is that 
many members of the Bar of our own country go to London, and 
look only at St. Paul’s, Westminster, the Tower, and new Law Courts, 
and then pass on, supposing they have really seen the world’s me- 
tropolis. In fact they know quite as much about the planet, Jupiter. 
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You cannot see London in a week, or a month. Every time one 
comes back to it in the summer, as I have for perhaps twenty seasons, 
there are new things to be visited and studied, new impressions to be 
gained, new sadnesses or uplifts to be impressed upon the memory. 
Sadnesses because so much of the old is being removed to make way 
for the new; uplifts at finding spared shrines that stir the emotions 
like a new clarion call to brave deeds and holy endeavor. I have 
never yet compassed all the greater, much less the.minor historical 
places in London, and presume I never shall, yet I find a constant 
zest in hunting up new nooks and alleys, and parks and corners that 
are somehow connected with those men and women of whom one has 
read in every book that relates to the English nation. There seems 
to be no end to them—the places or the personages. They are every- 
where. 

How few Americans know that the Strand is only a passageway 
to and from the old city, and that the real life of those who passed 
through it in times immemorial must be looked for in the numerous 
streets that diverge from it to the Thames and toward Holborn. On 
the top of a ‘bus—now a motor-’bus, for the old “Shillabers” are al- 
most a thing of the past—one goes from Trafalgar Square to Fleet 
Street and on to Ludgate Hill, and imagines he sees everything worth 
seeing of the days of Sam Johnson and that still exists. He imagines 
Charing Cross to be in its old location, and Somerset House the same 
building in which the Countess of Nottingham was shaken so severely 
by Queen Elizabeth because of that ill-fated ring that had been worn 
by Essex. In a word, he sees churches in the street, theatres to right 
and left, a few renowned names on buildings or street corners, and 
so gets an “impression” of what Blackstone and his predecessors saw 
as they journeyed from the Temple to Westminster to attend the 
courts ; what perhaps Milton saw when he was called from the vicinity 
of Bread or Jewin Street, or some other of his numerous residences in 
the old city to Whitehall, to be Latin Secretary to Cromwell. But 
he has not touched the garment-hem of the really antique or truly 
memorable spots that were away from the Strand; for the Strand 
. was merely the thoroughfare of entrance to or departure from more 
quiet haunts. Every side street between the Strand and Fleet Street 
and the Thames Embankment on the one side and the same two 
streets and Holborn and Oxford on the other side, has its memorable 
sites ; some of them in regions so quiet (like Savoy Royal Chapel, for 
instance), that when one is there he quite forgets the roar of the 
multitude on the very next block. It is to these streets he must go 
if he would meet, face to face, as it were, with many of the worthies 
of the olden days; such, for example, as Cowley, Dryden, Clarendon, 
Richardson, Johnson, Walton, Penn, Raleigh, Garrick, Cecil, Con- 
greve, Pepys, Benjamin Franklin, Peter the Great, and quite a host 
more of such. 

But it would require a volume—and happily, many such have 
been written—to tell of the whereabouts of many of the real wonders 
of London. This article is not intended for that purpose, but merely 
to suggest that when next the reader does visit England, he should 
take the pains to hunt up the seemingly out-of-the-way places that 
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may nevertheless be easily reached in London, and discover what en- 
joyment there is in them, even above that which comes from looking 
at the lion-sights with which everybody is familiar. 

For example, Bunhill Fields. This is a spot easy of access by 
any ’bus from the Bank of England marked “City Road,” and yet few 
travelers visit it. Amid noisy traffic on two sides here is a peaceful 
spot where probably a hundred and thirty thousand Londoners have 
been buried from the days preceding the Plague until 1852, when in- 
terments there were forbidden. To stand before the graves of and 
read the monuments erected to Isaac Watts, the hymn-writer; John 
Bunyan, Daniel Defoe, Susannah Wesley, some of the Cromwells, 
and others of lesser fame, recalls so much that has fascinated young 
and old and made heavenly things seem realities, that the impressions 
there to be received are not likely soon to fade. And John Wesley’s 
house, church and grave are just across the way. They have plenty to 
satisfy others than Methodists. 

Of course one should look into the grounds and buildings of the 
Inner and Middle Temples, not only to see where Goldsmith lies 
buried, and where he wrote some of his best works, and made much 
noise where Blackstone pondered over Coke in the room above; where 
Thackeray also once rented chambers; but especially to see the won- 
derful Temple church of the Crusaders, and the hall where, in Shakes- 
peare’s day, one of his own early plays, the “Twelfth Night,” was 
enacted, perhaps in the presence of Queen Elizabeth and her court. 

The “Seven Dials” neighborhood has its curious history: the 
site of “Ye Old Tabard Inn,” of Chaucer’s day, must not be missed; 
Dickens’ “Curiosity Shop,” whether genuine or not, is as aged as it 
seems; Guildhall, though not passed by the ’busses, has yet so much 
work in it of the time before Columbus that it should certainly be 
looked into; St. Peter’s chapel in the Tower grounds, that not one 
visitor in five hundred to the Tower attempts to enter, but of which 
Macauley said: “In truth, there is no sadder spot on earth than this,” 
containing, as it does, the remains of Queens Anne Boleyn, Katherine 
Howard and Lady Jane Grey, as well as of the Earl of Essex, Lord 
Admiral Seymour, Earl of Warwick, Lord Dudley, and so many 
others who were beheaded on the Tower green, awakens profound 
emotions. 

Among other places not to be passed by, but usually unvisited, 
are: Sir John Soane’s Museum, in Lincoln Fields; the site of Tyburn 
gallows, which did duty from 1196 to 1759; the church of St. Bar- 
tholomew the Great, oldest in London with the exception of St. John’s 
Chapel in the Tower; the place near it (Smithfield) where the martyrs 
were burned; old Chelsea, home of Carlyle, whose house is now such 
an interesting museum, and of Swift, Steele, Addison, Smollet, 
Locke, Newton, Turner, Leigh Hunt, Rosetti, George Eliot, Whistler 
and General Gordon; Leicester Square, home of Sir Joshua Reynolds; 
Wimple Street, No. 50, where Elizabeth Barrett first met and loved, 
wrote her charming letters to and received answers from, Robert 
Browning; and then all the other places and squares in the general 
vicinity of Piccadilly and Oxford Street, where Burke, Byron, Dick- 
ens, Herschel, Pitt, and a hundred other men known to fame in one 
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way or another resided, etc. When these sites are looked up, one has 
but begun to see old London. Centering as business and politics 
did in and around the Strand and Westminster, the home life, the 
pleasures, the receptions, the letter writing of the worthies and un- 
worthies of the centuries preceding the Victorian era were largely 
away from these places, and yet not far away. All the present Lon- 
don outside of the limited city walls were once green fields, with 
suburban homes here and there, and, later, pretty parks and gradually 
increasing residences; and almost every spot within five miles of 
Trafalgar Square has its singular, often entrancing history. 

London oppresses some and gives perennial joy to others. Happy 
he to whom it is a matter of choice felicity that he has again entered 
this vast metropolis, and is permitted to stand in or near a hundred 
places which speak to him, in his own mother tongue, of the men 
and women who have made the English nation and the English 
language two of the richest possessions of the race. 

London, Aug. 31, 1912. A. V. D. H. 





THE COURTS OF NEW JERSEY. 


[Address of Hon. Edwin Robert Walker, Chancellor of New Jersey, at the annual meeting of the 
New Jersey Bar Association, 1912]. 

Mr. Toastmaster and Gentlemen: The courts of New Jersey ex- 
ist today practically in the same form and structure as established 
by Lord Cornbury’s ordinances over two hundred years ago. 

Colonial courts existed from the very first settlements until the 
surrender of the government of the two Provinces of East and West 
Jersey to the Crown in 1702. In a commission to Lord Cornbury, 
the royal Governor appointed by Queen Anne, dated Dec. 5, 1702, 
that official was empowered, with the advice and consent of Her 
Majesty’s council, to constitute and establish such and so many 
coOurts of judicature and public justice as he should think fit and 
necessary for the hearing and determining of all causes as well 
criminal as civil, according to law and equity, and for awarding 
execution thereon, with all reasonable and necessary power, authori- 
ties, fees and privileges belonging to them. ) 

Under the authority conferred by this commission Lord Corn- 
bury established courts and defined their jurisdiction, and the courts 
thus established have existed ever since. They continued until the 
time of the Revolution as instituted by Cornbury, and were only 
slightly modified by the constitution of 1776 and by act of Oct. 2, 

776. By the constitution of 1844 the existing courts, with but slight 
changes, were adopted and have continued, and still exist. By the 
Cornbury ordinance of 1704 the Supreme court was given the juris- 
diction of the Queen’s bench, Common Pleas and Exchequer in the 
kingdom of England, and by the ordinance of 1705 the Court »#f 
Chancery was established, and it resembles, and always has closely 
resembled, its English prototype. The Court of Errors and Appeals 
consisted of the Governor and Council from the time of Lord Corn- 
bury until the constitution of 1844, when the present court of last 
resort was created. 
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To preserve the time-honored and historical structure and juris- 
diction of these courts, it seems to me, is and ought to be a matter of 
pride, and, may I add, duty, of the members of the Bar of this state. 

This leads me at once to the inquiry whether it is desirable for 
any reason to change the structure of our courts. For one I fail 
to see that it is, except in some respects in the matter of practice 
looking to expedition and simplification. As I understand it, there 
is practically no uniformity one with another in the structure of the 
courts of the different states of this Union, nor need there be. Each 
state administers justice through the courts of its own creation, and 
according to its own forms. There is only one thing which is the 
same and common to all the states, and that is a similarity—an en- © 
tire similarity—in the various causes for action, legal and equitable. 

Pennsylvania has her equity jurisprudence just as New Jersey 
has, the difference being that an equitable cause for action in New 
Jersey is commenced in the Court of Chancery and is heard by a 
single Judge, the Chancellor or a Vice-Chancellor, and by him de- 
termined, subject to appeal, while an equitable cause for action in 
Pennsylvania is commenced on the “equity side,” of a county Court 
of Common Pleas and is entitled “In Equity.” After the issue is 
joined it is tried before a single Judge sitting as a Chancellor, who 
hears the cause and decides both the law and the facts, subject to 
appeal. And so it is in all the other states which have no separate 
and distinct Court of Chancery. 

Delaware has a state Court of Chancery like our own. In Ala- 
bama, Mississippi, and Tennessee they have Courts of Chancery di- 
vided into districts, with district Chancellors. A glance at the last 
volume of the Tennessee reports will show that that state has twelve 
chancery districts and twelve district Chancellors. We have eight 
Judges of the Court of Chancery.in New Jersey, a Chancellor and 
seven Vice-Chancellors, each one of whom is in reality a Chancellor. 
Our state is practically divided into convenient chancery districts. 
Vermont has a Court of Chancery with Judges of the Superior court 
assigned to hold the Chancery court. 

We often hear that New Jersey is the only state that has a 
Court of Chancery. Notso. I have just shown that five other states 
maintain the court. But, even in those states where law and equity 
are administered in the same tribunal, the issues are always at law 
or in equity, the only real difference being in the name of the court, 
and the official name of the judge who hears and decides the cause. 
No change in the structure of the courts, constitutional or legislative, 
will alter in one iota the kind and character of the questions and 
issues that will arise and be presented, tried and decided. 

There are two kinds of justice that the people desire and are 
entitled to have. One even and exact justice; the other speedy 
justice. The first is sure under the administration of able and honest 
judges. The second is secured only by having judges enough to try 
the cases, no matter what the kind or name of the court. 

There has been a great deal of agitation in late years concerning 
the structure and organization of the courts. The American Bar 
Association has taken up the subject and has in a general way 
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recommended what it conceives to be an ideal system of courts for 
the states, namely, one large state court for each state composed 
of a sufficient number of judges, all and every one of whom may ex- 
ercise jurisdiction throughout the state. I have not heard of any 
states acting upon the proposition as yet. Certainly Pennsylvania, 
where the county court system prevails, has not altered its courts. 

In New Jersey two attempts within the last ten years have 
been made to change the structure of the courts by the submission 
to popular vote of a constitutional amendment embodying the pro- 
posed changes; one in 1903, and the other in 1909; both were re- 
jected by the people. And the question arises, is it worth while to 
make further attempts in that direction? Is it not better to cherish 
the courts we have than fly to others we know not of? We do know 
about our present courts. They have existed above two centuries. 
Their jurisdictions, powers and limitations are known and defined. 
Is it not a waste of energy to consider and plan a change in the 
structure of courts, which, after all, practically changes nothing; and 
is it not better to concern ourselves with the question of procedure 
and practice, and, moreover, do all that lays in our power to bring 
about the administration of speedy justice? 

A committee appointed by this Association for the purpose of 
promoting the administration of justice, of which I have the honor 
to be a member, evolved certain changes—simplifications—in the 
practice of the common law courts, which have received the sanction 
and approbation of the Legislature and the Governor, and have been 
enacted into law, and will go into effect on the. 4th of July. From 
these changes much in the way of facility is expected. 

The act for the transfer of causes from a court of law to a court 
of equity, and from the latter to a court of law, in case the suitor 
has mistaken his remedy and commenced his action in the wrong 
forum, will prevent much delay to the parties in cases mistakenly 
commenced in the wrong court: but, let me say, and it is with pride 
I say it, that the members of the Bar of this state have very, very 
rarely gotten their clients into the wrong court under a misappre- 
hension as to the propriety of the remedy for the wrong sought to 
be redressed, and I predict that this statute will very, very rarely 
have to be used. A great deal of talk has been indulged at various 
times about the delay occasioned suitors by getting into the wrong 
court, but I believe that the instances are extremely rare. In my 
twenty-one years of active practice not one occurred in any cause 
in which I was concerned, so far as I can remember, and I am con- 
fident that I remember rightly. 

The changes already made concern the practice of the courts of 
law. It remains to perfect the Chancery practice, where not much 
is needed by reason of existing simplicity. 

Lest I forget it, let me tell you one thing about the Court of 
Chancery that is admirable. We have built up a system of equity 
jurisprudence, and embodied it into a series of exclusively equity 
reports, which is the admiration of our own and often the refuge of 
other states. Our Chancery Judges, dealing only with causes of 
equitable cognizance, have become specialized in that particular field 
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of judicature; enabled so to become because they are not sitting one 
day in chancery, another in common law courts, another in probate 
courts and still another in criminal courts. 

Several years ago Vice-Chancellor Leaming, who for a while 
practiced in California, told me that in causes tried there on the 
equity side of the courts and before law judges sitting as Chancellors, 
when counsel on one side brought into court and laid upon the table 
a volume of the New Jersey Equity Reports, his adversary was per- 
turbed ; for, if in that volume a case were to be found which decided 
the question before the California court, that court’s decision was 
sure to follow the New Jersey decision. 

Coincidently and only last month I met a lawyer from Chicago 
who was in Trenton on business. When he learned that I was Chan- 
cellor he said he wanted to compliment me on the admirable system 
of equity jurisprudence that had been built up in New Jersey, and he 
exclaimed, almost in the language of Vice-Chancellor Leaming, that 
when an attorney in an equity cause in an Illinois court could point 
to a decision of the Court of Chancery of New Jersey which gov- 
erned the question at issue, his case was won in the Illinois tribunal. 

Now, is it not our duty rather to foster and protect than attack 
and destroy this system; this system that has worked so well at 
home and has afforded such guidance and authority abroad? 

At our last annual meeting a member of this Association, speak- 
ing to a subject under debate, said that Governor Wilson in a speech 
in Denver, Colorado, delivered shortly before that time, took occa- 
sion to extol the courts of New Jersey and especially the Court of 
Chancery. Since then I have had the pleasure myself of hearing the 
Governor talk in the same strain at a banquet given in Trenton. 

I confess that I looked with favor upon the scheme proposed 
for our courts which was embodied in the constitutional amendments 
submitted in 1909, and am still of the same opinion. I think that 
the scheme of one great state court working in three divisions, 
namely, appeals, law, chancery, is practicable and would prove to 
be useful and convenient. That scheme, while altering the structure 
somewhat, nevertheless preserved the substance of our courts as they 
existed, and the Court of Chancery, while remodeled, was not abol- 
ished. It still had its Chancellor and its Justices of the Chancery 
division, practically Vice-Chancellors, and the proposed amendments 
did not very greatly change the system which we had and still have. 

The congestion in the trial law courts has been relieved by 
the creation of the Circuit Judges who try the issues in the coun- 
ties. The congestion in the Court of Chancery can be relieved from 
time to time by the creation of a sufficient number of Vice-Chan- 
cellors. The Supreme court and Court of Errors and Appeals have 
dispatched their arrears of business and are no longer behind. 

As to our Court of Errors and Appeals let me say this: It has 
been asserted that it contains too many judges; that too many voices 
have to be heard in conference, and that, therefore, it is unwieldy. 
Assuming that there is something in this criticism there is this to 
be said on the other side: By reason of its numbers every suitor 
whose cause is being heard in the last resort has the benefit of a 
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jury of trained minds to pass finally and decisively upon his rights. 
May not this great court with truth be said to be a tribunal oi the 
people? In my view a court of last resort should never be composed 
of too few judges. 

Right here let me speak about the condition of our trial lists. 
When Circuit Judges were sent to my home county of Mercer, the cal- 
endar was about one year in arrears and a case had to be on the list 
for some three terms before it could be reached and tried. That is 
now changed, and a cause for action arising in September, if dil- 
igently prosecuted, can be noticed for a day in the ensuing October 
term and tried and disposed of. I think that this condition pretty 
generally prevails throughout the state. The Court of Errors and 
Appeals at the last term heard every case that was ready for argu- 
ment and considered the briefs in cases submitted without arguments. 
The Supreme court is up with its work. The Court of Chancery is the 
only one with a congested calendar, and, while somewhat in arrears, 
is working manfully. 

Another thing: Much criticism, some of it severe, has been 
leveled against courts and judges of late Magazine articles have 
been written denunciatory of some of the courts, naming them. News- 
paper articles and even editorials have been written commenting 
adversely upon the tribunals of justice. Judges of certain courts, 
and some of them by name, have been animadverted upon for sins, or 
alleged sins, of omission and commission, but I have not yet heard 
the New Jersey judiciary traduced, and I confidently expect that 
not even the breath of suspicion will be leveled against it. 

Let me tell you why a system of state courts is an advantageous 
and desirable one in a state like New Jersey, having regard especially 
to its size, territorially. In the first place, it must be obvious to 
everybody that a state court with jurisdiction co-extensive with 
the borders of the commonwealth, whose process runs into every 
county and every niche and corner of the state, has advantages over 
a county court whose judgments to be efficacious in other counties 
have to be docketed there. So plain is this that we have a statute 
under which a judgment recovered in a Circuit court of any one 
county may be docketed in the Supreme court and thereby instantly 
becomes effective in all of the other twenty counties; but if we had 
no Supreme court the judgment would have to be toted around and 
docketed in as many counties as the defendant had, or supposedly 
had, property, or was to be reached otherwise. 

Another thing: State courts are supported by the state out of 
its revenue derived largely from taxes on railroads and other cor- 
porations to the relief of the counties and municipalities; whereas 
county courts are provided by the counties from funds levied upon 
property by way of direct taxation. 

But we enjoy under our present system the advantage of both 
State and county courts. Issues of fact in the common law courts 
referred to Circuit Judges are tried in the counties where the venue 
is properly laid. Causes tried in the Court of Chancery are heard 
at five central points where chambers are regularly maintained, 
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namely, Jersey City, Newark, Trenton, Camden and Atlantic City. 
Not only that, but the Vice-Chancellors go to other localities to hear 
causes when the convenience of parties, witnesses and counsel rea- 
sonably require it; and they go, too, not only to county seats of 
various counties, where alone the issues of law are tried, but to 
other towns as well. For instance, during the four years and a half 
that I was Vice-Chancellor I not only heard cases at Trenton, but 
at Flemington, Belvidere, Mount Holly, Somerville, Freehold, New 
Brunswick and Toms River, which are county seats, and also at 
Stockton, Phillipsburg, Plainfield, Asbury Park and one or two other 
places, not county towns. The other Vice-Chancellors have the same 
practice. Truly, the Court of Chancery is the most ambulatory and 
accommodating court in the state. 

Still another thing: In a great many cases, certainly a very 
large percentage of cases, the parties do not reside in the same 
county, and in those instances a particular county court is a con- 
venience only to one side, the other side coming from a distance, 
often a great distance, for the purpose of trial. Sometimes it is more 
convenient for parties living in different towns in the same county 
to go elsewhere to try .a case. To illustrate: It is always more 
convenient for parties living in the neighborhood of Frenchtown, in 
the county of Hunterdon, to go directly to Trenton for trial than 
to go down to Lambertville and there change cars and go back into 
the same county, about. an equal distance, for the purpose of partici- 
pating in a trial at Flemington, the county seat. 

The convenience of county courts pure and simple is a compara- 
tive one, considering the extent in area of a given county and the 
ease or want of ease with which the county seat is accessible. It 
is a great deal easier to go from Asbury Park and places in that 
neighborhood to Trenton, or even from Atlantic City to Trenton, than 
it is to go from Morrisville, opposite Trenton, to Doylestown, the 
county seat of Bucks county, Pennsylvania. 

They have a Court of Common Pleas in Bucks county with an 
appeal to the Superior court, an intermediate Court of Appeals, in 
some cases, and to the Supreme court in other cases. Bucks county 
commences on the Delaware River below Bristol, which is opposite 
Burlington, and extends up to and beyond Riegelsville, which is within 
a few miles of Easton, opposite Phillipsburg, a distance of over 
fifty miles on the Delaware. To go from Morrisville, opposite Tren- 
ton, to Doylestown parties are required to journey to Yardley four 
miles up the river and then go to Wayne Junction near Philadelphia 
on the Reading Railroad, and there change cars to go to Doylestown, 
or go by the Pennsylvania Railroad from Morrisville to Philadelphia 
and change to the Reading Road, or go by the trolley line established 
in recent years. But the journey from Morrisville to Doylestown by 
trolley consumes:a couple of hours and is attended with all the 
chance of stoppage in transit with which trolley rides are so dan- 
gerously fraught. I venture to say that nowhere in the state of 
New Jersey is there encountered in going to court, either chancery 
or law courts, anything like the inconvenience experienced by law- 
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yers, jurors, suitors and witnesses journeying from outlying and 
remote portions of Bucks county, Pennsylvania, to the county seat. 

We enjoy the advantages of courts of statewide jurisdiction 
and at the same time practically have county courts in the matter 
of convenient points at which law business is prosecuted, that is, 
law suits tried; and, therefore, by reason of our compactness and 
the convenient central points at which our judges are located and 
our unrivalled railroad facilities, we enjoy advantages practically 
nowhere else to be found. 

And now I believe I have discussed this question in a way in 
which it has not heretofore been treated; at least in none of the 
discussions of the question which I have read or heard have there 
been stated these practical facts. If in what I have said I have 
brought home to you a phase of the subject which you will ponder, 
which will mould your thoughts into action in helping to foster and 
protect, while expanding, extending and remedying, where expansion, 
extension and remedy may be necessary, this, our judicial system, 
which is historical, that is to say, whose powers and limitations 
have been long and thoroughly established, I will be amply repaid. 
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am iia address by Mr. Charles H. Hartshorne, before the New Jersey State Bar Association, June 

I find in the new Practice Act three principles, namely, judicial 
control over procedure, minimum of delay upon points of procedure, 
and the settlement of the whole controversy in one suit so far as 
justly practicable. 

Judicial control over procedure is the most conspicuous fea- 
ture in the system, as it is also in the English system from which 
it is derived. Most details of the new procedure are regulated by 
rules which may be suspended by the court, in its discretion, at any 
time and in any particular case. Not only so, but the Supreme court 
may, by rules, supercede any and all statutory and traditional regu- 
lations of procedure at law now existing, excepting only those of the 
new Practice Act and those guaranteed by constitutional provisions. 
A consequence is to convert the field of adjective law into a field of 
judicial, discretionary control. 

Upon what principle can we justify this substitution of discre- 
tion, even though it be judicial, for law, even though it be adjective 
law? It is certain that the process has been going on among English- 
speaking peoples for many years. The law courts now have a much 
wider latitude of discretionary control over their own procedure than 
they had a century ago. The most conspicuous instance, perhaps, is 
the power of amendment. The steps in the process are most easily 
traced in the history of English law reform since the first quarter 
of the nineteenth century. During the agitation upon that subject in 
Bentham’s time the law courts doubted their power to change the 
traditional procedure, and hence the statutes of 1832 and 1833 (“An 
Act for Uniformity of Process in Personal Actions,” 2 W. IV C. 39; 
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and “An Act for the Further Amendment of the Law and the Better 
Advancement of Justice,” 3 & 4 W. IV C. 42), under which the Hilary 
Rules were made in 1834. These were followed, twenty years later, 
by the Common Law Procedure Acts of 1852 and 1854 (15 & 16 Vice. 
C. %6; and 17 & 18 Vic. C. 125), from which our own Practice Act 
of 1855 was copied, so far as it went, through a number of their pro- 
visions awaited the coming of the Practice Act of 1912 before the 
Bar was ready to accept them. These latter English statutes very 
much enlarged the power of judicial, discretionary control over proce- 
dure. In particular, the power of amendment was put in the form in 
which it is now in section 126 of our old Practice Act, and the power 
to regulate procedure by rules was much enlarged. Finally, in the 
Judicature Acts of 1873 and subsequent years, the entire subject of 
procedure, as distinguished from the organization of the system of 
courts and their jurisdiction, was left to the courts to be regulated 
by rules. This system of procedure has been since adopted in prac- 
tically all of the English self-governing colonies, and seems to give 
satisfaction to the English people after a trial of nearly forty years. 

Until about a century ago, no clear distinction appears to have 
been conceived between Substantive and Adjective law Both were 
law, and one law, to Blackstone and his predecessors. But since 
BSentham’s writings the distinction has received general acceptance, 
and all lawyers, I suppose, now agree to this statement by Prof. Hol- 
land: “We have a law of Persons: a Substantive law which sets forth 
and explains the rights of those persons; and an Adjective law, which 
describes the procedure by which redress is to be obtained when 
those rights are violated.” And again: “So far as it defines, thereby 
creating, it is Substantive law. So far as it provides a method of 
aiding and protecting, it is Adjective law, or Procedure.” (Elements 
of Jurisprudence, pp. 78, 348). In short, Adjective law is the law of 
procedure, and Adjective rights are remedial rights. 

I suppose that the warrant for committing the law of procedure 
to the discretionary control of the courts is to be found in experience, 
and that experience seems to have been this, namely, that the methods 
by which substantive rights may be aided and protected in judicial 
procedure can be better worked out and applied by those trained and 
disinterested experts whose business it is to aid and protect them 
now, rather than by the legislatures of the present day or by the 
lawyers and judges who performed that function several centuries 
ago. For Adjective laws and Adjective rights are incidental only to 
Substantive rights, and, saving a few fundamental principals of proce- 
dure of which I shall speak next, they are merely subordinate rules 
of convenience and of orderly procedure for safeguarding those 
rights given by Substantive law. 

What are the limits of this judicial discretion? Is no remedial 
right beyond it? The limits are found, for us at least, in constitu- 
tional limitations. Besides certain specific, remedial rights given by 
the State constitution, such as that to the trial by jury, the “Due 
Process” clause of the Federal constitution has been so interpreted 
by the Supreme Court of the United States, as to furnish, I venture 
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to suggest, a complete system of fundamental principles of procedure, 
to and including final judgment. 

I will mention a few of the many decisions of that Court which 
place the following principles of procedure under the protection of 
that clause of the constitution: 

1. The court must have jurisdiction of the subject matter. 
(Scott v. McNiell, 154 U. S. 46). 

2. The parties must have a reasonable, legal notice with a 
reasonable opportunity to be heard. (Pennoyer v. Neff, 95 U..S. 714; 
Roller v. Holly, 176 U. S. 398; Windsor v. McVeigh, 93 U. S. 274). 

3. The judgment must be confined to the issues presented by 
the parties. (Reynolds v. Stockton, 140 U. S. 254). 

It seems to me that these three fundamental principles sum- 
marize the whole body of the law of procedure to, and including, 
judgment. For if, with due observance of my other and specific con- 
stitutional rights, my case has been heard by a court of competent 
jurisdiction, after due, legal notice and full opportunity to be heard— 
which includes all the methods to which I am entitled of obtaining and 
presenting the evidence—and if the judgment, after that hearing, be 
pronounced upon the issues submitted to the court, it seems to me 
that I shall then have had all that the body of the law of procedure 
is designed to give. 

The remedial, or adjective rights to which these principles give 
rise, being constitutional rights, are not subject to discretionary con- 
trol. They are protected by the courts, including, in the last resort, 
the Supreme court of the nation. Under that protection may not 
the subordinate rules of procedure be safely left to judicial discretion? 
There is no more danger of an abuse of that discretion than of the 
discretion now exercised by the courts in striking out a defense as 
sham, or in refusing an amendment or a prerogative writ. 

A consequence of this judicial control is a very much greater 
degree of flexibility. In Mr. Leaming’s delightful and graphic de- 
scription of the English courts at work (“A Philadelphia Lawyer in 
the Courts of London”) he speaks with commendation of this 
feature of flexibility in English procedure, and illustrates it in- 
structively. 

II. The principle of minimum delay upon points of procedure is 
sought to be applied by several regulations. Demurrers and dilatory 
pleas are abolished and a summary disposition on motion is substi- 
tuted for these as well as for all other objections on points of pleading 
and practice. No appeals are allowed until after final judgment, ex- 
cept from a commissioner to a judge of the court of first instance ; and 
reversals on appeal are forbidden “unless, after examination of the 
whole case, it shall appear that the error injuriously affected the 
substantial rights of a party.” The design of these provisions 1s that 
every point of procedure be determined summarily, on motion ; ne 
the case then proceed upon the merits to final judgment ; and that if, 

upon the whole case, justice has been done, the judgment shall stand 
though the decision upon the point of procedure be wrong. 
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It seems as if this limitation upon reversals, along with the 
abolition of exceptions and writs of error, puts appeals upon a similar 
footing with applications for new trials on rules to show cause, pro- 
vided, of course, that the error is one of law. The appeal, like such 
an application, is addressed to the equitable powers of the court. An 
error which might, by possibility, have influenced the jury’s verdict, 
must heretofore have caused a reversal on writ of error, even when, in 
the same circumstances, the court would have refused a new trial on a 
rule to show cause, justice appearing to have been done by the ver- 
dict. The design of the new provision appears to be to give to the 
court the same power on appeal which it now exercises on rule to 
show cause for error upon a point of law. 

What are the “substantial rights,” injury to which will suffice for 
reversal? The provision is taken in substance from a bill prepared 
by a committee of the American Bar Association to regulate proce- 
dure in the Federal Courts. The report of the committee and the 
bill are in the Report of the Association for the year 1910, at pages 
614, 620 and 646. A discussion of the committee’s report may be 
found in the Report of 1909 at pages 71, 81. 

It is of course impossible to foretell just what judicial interpre- 
tation will be placed upon the words “substantial rights,” but I ven- 
ture to suggest that a remedial right arising from a subordinate regu- 
lation of procedure is not a “substantial right” within the meaning 
of the statute, unless it is protected by the constitution, or is of such 
nature that its impairment has caused a real and substantial injustice. 
For illustration: an order erroneously changing the venue in a local 
action infringes a remedial right only; and if the court had jurisdic- 
tion, and the trial was full and fair, and no actual disadvantage had 
resulted from that error, I should suppose that no “substantial right” 
had been wronged, although such an error would be ground of re- 
versal at common law. 

III. As for the settlement of the whole controversy in one suit so 
far as justly practicable: In the English procedure, this principle is 
applied to cases involving both legal and equitable rights and reme- 
dies. Here the principle is confined to cases of which the law courts 
have cognizance. It is applied in the enlarged power to join parties 
and causes of action, and to the wide latitude allowed in making 
counter claims. All of this, however, is subject to the court’s control. 

A number of changes are made in the old procedure. The most 
important are in the following subjects: 

(1) Forms of actions, (2) Parties, (3) Joinder of causes of action, 
(4) Counter-claims, (5) Pleadings, (6) Appeals. 

1. In place of the several forms of common law actions pre- 
viously existing, the new act substitutes a single form. The prin- 
ciple of the single form of action is a salient feature in all the re- 
formed procedures. In England and in the code states it applies to 
both legal and equitable actions. 

With the new system of pleading the single form of action is a 
natural, perhaps a necessary, consequence. For all that distinguishes 
the form of action is the form (i. e. certain phrasing), of the plead- 
ings, the latitude of evidence allowed under each different form, and 
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the form, or phrasing, of the verdict and judgment. lf the pleadings 
in all cases are to state, in simple narrative, the facts constituting the 
cause of action and defense, and if the parties are to prove the facts 
so stated and only those, there will be necessarily but one form of 
action, for there will be no distinctions of form on the record, and 
the evidence will be determined by the facts stated in the pleadings. 

Although section 3 directs that the provision for the single form 
of action shall not apply to proceedings upon Prerogative writs, yet 
the concluding clause of that section, namely, “The process and 
pleadings in all actions shall be according to rules of court,’ was 
intended by the draftsmen to enable the court to prescribe the forms 
of pleading upon those writs also. The same section permits a writ 
of mandamus to be issued in any action. This provision was in the 
Common Law Procedure Act of 1854. It is specially designed for 
actions against municipalities, in which the ordinary process of execu- 
tion cannot issue. 

2. As to parties, the new Act and Rules make important changes. 
The common law conception of the parties upon each side was that of 
a unit. No matter how numerous the plaintiffs, they were regarded 
as a unit. In actions on contract all or none must recover. The 
same conception applied to defendants, but with many exceptions. 
And this notion influenced all the subsequent steps in the action in- 
cluding the judgment. But it was only in ordinary common law 
actions that this conception arose. In all judicial proceedings de- 
veloped from the civil law, in equity, in admiralty, and in the ecclesi- 
astical courts, it was never recognized. In those tribunals the par- 
ties were those whose rights were to be defined and enforced or pro- 
tected in the controversy, subject to subordinate rules for the just 
and orderly presentation of their respective sides of the case. The 
Field Code of Procedure, adopted in New York in 1848, appears to 
have been the first attempt to substitute, in ordinary actions, the 
conception of the civil law for that of the common law, in respect 
of parties. This feature was adopted in the English Rules under the 
Judicature Act of 1873, and in the Connecticut Practice Act in 1879. 
It is embodied in our new act and rules. It should be noted, how- 
ever, that, for the most part, the new provisions as to parties are 
permissive, the word used is “may,” which is declared in the act not to 
be mandatory. 

The most important changes in the subject of parties are those 
permitting plaintiffs to join, and defendants to be joined, in the 
alternative; permitting personal representatives of a deceased co-con- 
tractor to join as plaintiffs or be joined as defendants with surviving 
co-contractors ; permitting parties to be added or dropped at any stage 
of the case, and prohibiting the defeat of the action because of mis- 
joinder or nonjoinder of parties. 

Third parties may be brought in, by defendant, on a counter 
claim. I suppose an instance in which this last provision would ap- 
ply may be the case of a defendant who counterclaims upon the plain- 
tiff’s note endorsed by a third person. 

It is obvious that with this latitude in the range of parties, and 
this diversity in the character of the rights that may be brought be- 
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fore the court, much more flexibility in the form of judgment is neces- 
sary than was allowed at common law. Hence section 20 permits 
the court to “determine the ultimate rights of the parties on each 
side as between themselves,” and section 21 permits the judgment to 
be “entered in such form as may be required by the nature of the 
case.” Under these sections, the judgment may be as flexible as a 
decree in equity, and the plaintiff’s rights, if they differ, may be set- 
tled as between themselves, as may now be done in equity. An in- 
stance, perhaps, may be the case of disagreement between plaintiffs as 
to their respective shares in the recovery; or when they sue in the 
alternative upon an instrument the corfstruction of which makes 
doubtful which of them should bring the suit. 

But all these innovations in respect of parties are under discre- 
tionary, judicial control. The court may limit them by rules, and 
may order separate trials in any particular case. 

3. In discussing joinder of causes of action, it is necessary to 
keep in mind the distinction between that subject and joinder of 
parties. A good illustration is the case of Ricardo v. News Publish- 
ing Company (73 N. J. L., 146), where husband and wife joined in 
one action for a libel upon her tenement house, and another libel 
upon her, personally. The two wrongs were stated in separate courts, 
It was held that the first cause of action was vested in the wife alone, 
and the second in husband and wife jointly. For this misjoinder a 
demurrer was sustained to the whole declaration. It was also held 
that there was a misjoinder of parties upon the first count, as the wife 
should have sued alone, but this could be availed of only by a motion 
to strike out. 

The new Practice Act allows the joinder of any causes of action, 
with a few express exceptions. This provision was in the Common 
Law Procedure Act of 1852, and is in the Rules under the Judicature 
Act. The Connecticut Act did not adopt it, but, instead, borrowed 
the New York Code provisions respecting joinder. 

Probably the greatest innovation in respect to this subject will 
be considered that contained in sections 4 and 6 permitting plaintiffs 
to sue, and defendants to be sued, on separate causes of action, “if 
the causes of action have a common question of law or fact and arose 
out of the same transaction.” The English Rules were amended to 
permit this course, but as to plaintiffs only, after the House of Lords 
had decided that it was not allowable under the rules as at first 
framed. The provision was not adopted in Connecticut, and has not 
been extended to defendants in either England or Connecticut, but 
there seems to be no good reason why it should not apply to de- 
fendants as well as plaintiffs. The court has discretionary power to 
order separate trials (Rule 12) and to strike out causes of action 
which can not be conveniently tried with others in the same case. 
(Rule 14). Subject to this judicial control, and when the contro- 
versies have arrived from the same transaction, the test which deter- 
mines the joinder is the presence of a question of law or fact common 
to both causes of action; that is, whether the law, or the evidence of 
the facts, will be the same, or so nearly the same, in the two cases 
as to admit of a just and convenient trial of them together. A similar 
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question is presented to the court whenever a defendant, indicted 
jointly with others, applies for a severance. The cases of Board of 
Education v, Howard, 65 N. J. L. 74 and Nierenberg v. Wood, 59 
N. J. L. 112, are illustrations of cases in which these provisions of the 
new act might prevent much delay, and even a total failure of justice. 

Objection for nonjoinder or misjoinder of parties or of causes of 
action must be made by motion. For misjoinder of causes of action 
it must be made before answer filed, or it will be waived. (Rule 15). 

4. Subject to rules, a counterclaim, under section 12, may set 
up any cause of action; but the court has discretionary power to 
order separate trials or to strike it out if it can not be conveniently 
tried with the other issues in the case. The English rule, in language 
similar to that in section 12, has been held to preserve set-off as a 
separate defence from counter-claim, and subject to the old limitations 
upon the use of the former defense. 

5. Pleadings are placed entirely under judicial control. They 
must “be according to rules of court,” and the court may suspend or 
amend those rules at will. The new system by no means abolishes all 
the common law rules of pleading. Those which are designed for 
precision and brevity of statement, and which aid in bringing the 
pleadings to issue are, I take it, still in force in so far as they consist 
with the new rules, though probably they will be enforced with less 
rigor and, in the Supreme court, with less delay. The gain in the 
new system lies in this, that it abolishes a number of useless arbitrary 
rules, such as the rules that every traversable fact must be alleged 
with time and place, that a pleading is demurrable which purports to 
answer the whole, but in fact answers but part, of the opposite plead- 
ing, and the like; and it provides a summary method of settling dis- 
putes upon pleadings. | 

The principle of the new system of pleading is simple enough. 
It is that each party shall state the facts which constitute his cause 
of action or defense and shall prove nothing that he does not so state. 
Of course, only the issuable facts need be stated. If the action be 
based upon the disputed authority of defendant’s agent, only the 
issuable fact that the agent was duly authorized should be stated, not 
the probative facts from which plaintiff inferred the authority, though 
those are what he expects to prove. If these probative facts are such 
as the defendant is entitled to know in advance of trial, he may get 
them by a demand, or an order, for particulars. But probative facts 
should be stated when necessary “fairly to apprise the adverse party 
of the state of facts which it is intended to prove.” (Rule 21). 

Perhaps the most interest will gather around the provision re- 
specting the general denial, in Rule 40. It is clear that defendant 
may not prove any defence by way of confession and avoidance under 
that form of denial. But may he surprise the plaintiff under such 
a denial with rebutting evidence upon a fact necessary to sustain the 
plaintiff’s case? As, for example, rebutting evidence to meet plain- 
tiff’s prima facie proof of the delivery of the goods, in an action for 
the price upon a contract of sale and delivery. The theory of such a 
defence would be that the general denial was supported by rebutting 
the prima facie proof of an essential part of plaintiff’s case; in other 
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words, that the legal effect of the whole proof on that point would be 
a failure by plaintiff to show performance of his part of the contract. 
But Rule 40 limits the use of the general denial to cases in which 
defendant intends in good faith to controvert ail the allegations of 
the complaint, and requirés him to state specially “any defence which, 
if not stated, would be likely to cause surprise ;’ and Rule 21 requires 
that when acts are stated according to legal effect, the pleading must 
be such as fairly to apprise the adverse party of the state of facts 
which it is intended to prove. 

Of course, the general denial may be pleaded along with special 
defences separately stated, subject only to the risk of having to pay 
plaintifi’s costs of proving facts unreasonably denied, under Rule 19. 

6. Appeals are substituted for writs of error in civil cases, but 
only where a writ of error could previously have been used. The ap- 
peal removes the entire record with all incidental proceedings; so 
there can no longer be a refusal to review the case because an “out- 
lying branch of the record” has not been brought up, nor because no 
exception was taken, or if taken was not signed, or if taken and 
signed did not cover the precise point of the objection. The appeal 
is “in the nature of a rehearing,” a phrase borrowed from the English 
Rules, and well known in our practice. I take the meaning of this 
to require a re-examination of the whole record of the case, including 
the evidence, so far as may be necessary to determine the questions 
presented on the appeal. Taken along with the provision that a judg- 
ment shall be reversed only when “after examination of the whole 
case” injury to a substantial right appears, it seems to me that the 
design of the act is, as I have already stated, to give the court the 
same equitable control over the final judgment on appeal, that it now 
has over the verdict on an application for a new trial on the ground 
of error in law. sig 

The success of the new Practice Act and Rules must depend, in 
a large measure, upon the way in which the courts interpret their 
provisions. The first section requires a liberal construction, “to the 
end that legal controversies may be speedily and finally determined 
according to the substantive rights of the parties.” I emphasize the 
word “substantive,” because so much litigation and delay has here- 
tofore occurred over adjective rights, and often when they had noth- 
ing to do with the merits of the particular case or the maintenance 
of a reasonable procedure. The success of the English Judicature Act 
and Rules has been much aided by the enlightened, and liberal good 
sense with which the English judges have interpreted them. I have 
given some instances of this in my “Courts and Procedure in England 
and New Jersey” (pp. 46, 155). I do not doubt that our judges will 
perform their task in this respect with an equal desire to give effect 
to the spirit of the act. 

One thing is clear, namely, that if there be any just, public dis- 
content with failures of justice or unreasonable delays due to the 
system of procedure, in so far as remedy may be possible within the 
wide limits of the constitution and the new Practice Act, it will not 
be the legislature that will be responsible. Whether or not we shall 
have an efficient system of civil procedure in the law courts, within 
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those limits, will rest with the Justices of the Supreme court. To 
them is given the power; upon them rests the duty. | think we all 
believe that they will faithfully discharge it. 





THE RATES FOR LEAL ADVERTISING. 


_ [At the recent meeting of the State Bar Association at Atlantic City the Special Committee ap- 
pointed to secure the repeal of the laws establishing rates for legal advertising, and to obtain legisla- 
tion to return the time of public advertising, made the following report.—Ep1ror}. 


An executive committee of five members and a general committee 
consisting of one member from each county was appointed at the 
annual meeting of the New Jersey State Bar Association held in June, 
nineteen hundred and eleven. (See “Year Book,” page 27). On 
account of resignations Mr. Charles H. Stewart, of Essex, was after- 
ward substituted for Judge Harry V. Osborne, and Judge William W. 
Watson, of Passaic, for Mr. George P. Rust. 

The members of both committees held a meeting at Atlantic 
City on June 17 and outlined plans for the work. On October 26 Mr. 
Charles S. King addressed the annual meeting of the New Jersey 
League of B. & L. Associations, which resulted in the League 
adopting a strong resolution in favor of the repeal of all laws establish- 
ing rates for legal and public advertising, and opposing all laws which 
gave the newspapers the right to charge more for legal and public 
advertising than they charge the manufacturer or the merchant for 
commercial advertising. When the local building and loan associa- 
tions were informed oi this action, one hundred and fifty associations 
adopted similar resolutions. For instance, the chairman of the com- 
mittee received copies of thirty resolutions passed by Essex County 
Building Associations, and more than twenty of Hudson County 
Building Associations. Mr. George Brown, the Secretary of the 
State League, took a great deal of interest in this matter and much 
credit should be given him for his earnest and patriotic work. 

In Camden county most of the banks and trust companies, the 
Central Labor Union representing eleven trades, and other labor or- 
ganizations passed resolutions. In Essex county the Newark Dis- 
trict Council representing ten carpenter unions, comprising two thou- 
sand men, and other labor organizations passed resolutions. In 
Mercer county public opinion became so strong that all the news- 
papers were compelled to send out circulars saying that they would 
not take advantage of the act of April 8, 1909, but would reduce their 
rates for legal and public advertising as follows: Trenton “Times” 
(circulation 30,000) 50 cents an inch or about 4 cents a line; Trenton 
“True American” and “State Gazette” 21 cents an inch or less than 
2 cents a line. A comparison of these with the present legal rates 
of 10 cents a line for the first insertion and 8 cents a line for subse- 
quent insertions shows what a great saving this is to the public. 

In Camden county the Democratic candidate for sheriff was 
asked to announce that if elected he would allow the lawyers to select 
the newspapers in which foreclosure sales were advertised. The 
Sheriff made this promise, and after his election the Secretary of the 
Camden County Bar Association wrote to all the newspapers in the 
county asking them to send in the rates they would charge for legal 
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printing. This resulted in the Camden “Courier,” “Post-Telegram” 
and “East Side Press” reducing their rates to 5 cents a line and the 
“West Jersey Press” to 60 cents and 30 cents a folio. They still 
charge the legal rate for Orphans’ court notices, where such are given 
out by the surrogate, but the city printing, which is given out by 
contract, is done in Camden county for 5 cents a line. 

The Executive Committee had printed a circular entitled “To 
the Fair-Minded Men of New Jersey;” also eight illustrations of the 
actual cost of foreclosure advertisements. The newspapers had 
charged for printing these eight adds $102. The cost of setting them 
all up again and printing one thousand copies on the linotype ma- 
chine was $7.65, or $3.00 for the cost of composition and $4.65 for the 
use of the machine, paper and printer’s profit. This shows the greatly 
reduced cost of printing since the introduction of the linotype ma- 
chine. Every newspaper in the state with a breath of life in it has 
such a machine. These circulars were mailed to all members of the 
Legislature and to all lawyers in Essex and Hudson counties. 

Copies of letters were furnished by Mr. Charles E. Hendrickson 
showing that the expert printer of the state had returned to the 
State Board of Assessors receipted bills from the Elizabeth “Evening 
Times” and the Elizabeth “Daily Journal” raised nearly double, so 
that the state official was instructed to go to these newspapers and 
pay them almost 100 per cent. more than they were satisfied to accept 
or did accept. The Newark “Sunday Call,” in its issue of February 


4 last, printed an editorial, and in speaking of the selection of the 
newspapers by the sheriff said: “The removal of this form of public 


” 


pap from the sheriff’s office would be desirable,” and in speaking of 
the bill to repeal all laws on newspaper advertising said: “The better 
newspapers of the state would like to see the whole matter put on a 
business basis.” This correspondence and editorials, together with 
copies of labor organization resolutions, were circularized and sent 
to the members of the joint committee to be forwarded by them to the 
members of the Legislature. Copies are attached to this report. 

On January 5 a joint meeting of the Executive and General 
Committees, with the Hudson County Bar Association, was called in 
the evening at the Carteret Club at Jersey City. About twenty mem- 
bers of the Hudson Bar were present, with Messrs. Satterthwait, 
Keasbey, Hendrickson, Tennant and Nixon, of the Bar Committee. 
Resolutions favoring the work of the State Bar Association were 
adopted. One of the members of the Assembly from Hudson county 
was a lawyer, Mr. George F. Brensinger, who had received so many 
resolutions and letters, that on January 10 he voluntarily wrote to 
Mr. Tennant that he would introduce a bill to repeal all the adver- 
tising laws, which he did, the bill being known as Assembly Bill No. 
38, and being referred to the Judiciary Committee. To save time a 
similar bill was introduced in the Senate by Senator Gaunt, and 
known as Senate No. 48, and referred to the committee on Municipal 
Corporations. 

On February 6 a joint hearing was given, at the request of the 
newspapers, by both the Senate and House Committees. Requests 
were sent to all members of the Executive and Joint Committees, 
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asking them to be present. About twenty newspaper men were pres- 
ent, whose chief argument, in addition to personal attack upon the 
lawyers for favoring the bill, seemed to be that the newspapers would 
combine and charge more if no legal rate were fixed. The State Bar 
Committee was represented by Messrs. Keasbey, Satterthwait, Hay- 
burst, Hampton and Nixon, with about fifteen other attorneys, bank 
officials and building association men. These and Assemblyman 
Brensinger, and Messrs. Cooper, Brown, Craig and others, spoke in 
favor of the bill. 

Assemblyman Martin, a newspaper editor and the minority leader 
of the House, was a member of the Judiciary Committee. Its chair- 
man was Mr. Whyte, the Republican leader. Ex-Judge Hildreth, 
also on the committee, would not take a stand for or against the bill. 
Assemblyman Beard, of Essex, and McAllister, of Cumberland, both 
lawyers, favored some reduction, but not the repeal of all laws. Un- 
der these conditions, Martin’s influence was sufficient to keep the bill 
from being reported, Chairman Whyte apparently not wishing to 
offend Martin. So the bill slumbered in the House Committee for 
two months, although many trips to Trenton were made by the chair- 
man of your committee and other members during this time in the 
endeavor to get the bill reported. Meanwhile the Senate Committee 
had reported the bill favorably, the Senate had passed it, and it had 
been sent to the House. Although the Speaker had been asked to 
refer the Senate bill to a different committee, he said the newspapers 
would attack him if he did, so he sent the Senate bill to the Judiciary 
Committee, the same committee that was tied up on the report of 
the Assembly bill. 

To meet the objections of a possible legal combination, Assembly- 
man Brensinger introduced Assembly Bill No. 472, making it illegal 
for a newspaper to charge more for a legal or public advertisement 
than it did for any other advertisement of similar size, form or char- 
acter, and also defining the type in which legal and public advertising 
should be printed. The Speaker referred this bill also to the Judiciary 
Committee, where it died. 

Near the close of the session, after every possible effect had 
been made to get the Assembly Committee to do something, it re- 
ported out a substitute for Assembly No. 38, reducing the rate in 
cities and counties of the first class from 10 cents and 8 cents to 9 
cents and 8 cents; in cities and counties of the second class from 10 
cents and 8 cents to 7 cents and 6 cents; and in counties of the third 
and fourth classes to 5 cents and 4 cents instead of 5 cents straight. 
Assemblyman Martin had promised to support this substitute, yet 
prevented its being called up for several days. When it was finally 
called Assemblyman Brensinger moved to substitute the original bill 
and made a most earnest speech, showing how the “Hudson Ob- 
server,” his home paper, had failed to notice any of his speeches dur- 
ing the entire session on account of his introducing this bill. As- 
semblyman Watson of the Bar Committee and Assemblyman Hen- 
nessy made earnest speeches in its favor. Speeches in opposition 
were made by Assemblymen Martin, Ford, Whyte and Beard. The 
motion to substitute the original bill being lost on a viva voce vote, 
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Martin moved to lay the committee substitute on the table, and suc- 
ceeded in having this done, and Assemblyman Brensinger could not 
get it called up again. 

The courts having construed the legislative acts requiring sales 
of land to be published four weeks successively once a week to re- 
quire five insertions, an act was introduced (Senate No. 37) requiring 
but four insertions, and also giving the attorney the right to select 
the newspaper. In Camden county, before the present sheriff gave 
the selection of the newspapers to the attorney, the prerogative of the 
sheriff to make his own selection was so abused that all advertise- 
ments were published in the “East Side Press” and Haddonfield 
“Tribune,” two small newspapers which very few ever saw. In the 
Assembly this act was amended to retain the right of selection in the 
sheriff and then passed. The approval by the Governor of Senate 
38 as amended and Senate 37, applying to notices to absent defendants, 
therefore makes it unnecessary to publish legal adds more than four 
times, a saving of about nineteen per cent. of the cost thereof, being 
a reduction from 42 cents a line for five insertions to 34 cents a line for 
four insertions. Many lawyers are also reducing very much the 
length of their advertisements, striking out surplus words and giving 
a general description in drawing up their executions, instead of a de- 
scription by metes and bounds. As Advisory Master Buchanan says, 
there is no more reason for inserting a full description of a property 
in a foreclosure sale than there is in an ejectment suit, where generally 
simply the number of the house is given. 

' The committee recommends that a new committee be appointed 
to continue the work, with instructions to try at the next session of 
the Legislature to at least secure the repeal of the objectionable act 
of April 8, 1909, and to reduce the time required for the publication 
of legal advertisements. In “Notices to Absent Defendants,” where 
the defendant’s address is known, it is the mailing of the notice which 
does the good. An act requiring from one to three weeks’ publication, 
as the Chancellor shall direct, would put the matter up to the dis- 
cretion of the court, where it should be, so that when the defendant’s 
address is known and his residence near at hand and the mailed 
notice likely to reach him, the time of publication should be short, and 
if the address is unknown a longer period could be directed by court. 

The time should also be cut down in advertising public sales. 
Borough ordinances are published in one newspaper for two weeks. 
Proposals for important county bids, such as roads and bridges, are 
published for but two weeks. Sales of personal property are simply 
posted. The posting in five places in the county where the land is 
located, as now required, and the publishing in two newspapers for 
two or possibly three insertions is all that should be required. 

The chairman wishes to express his appreciation, especially to 
Assemblymen Brensinger, Watson, Hennessy, Otto and Stickel, and 
to Senators Gaunt, Leavitt, Low, Read, Silzer and Fielder, for their 
public spirited work for the bill against the opposition of a strong 
newspaper lobby; and, secondly, to the various members of the Ex- 
ecutive and General Committees for the work done by them in their 
own counties. With the exception of Messrs. Satterthwait, Keasbey, 
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Hayhurst and Hampton, who attended the hearing, and Messrs. Keas- 
bey and Hayhurst, who’ went to Trenton at one other time, and 
Colonel Fuller, who came down twice, the work at Trenton was 
thrown entirely upon the chairman and Mr. Satterthwait. Too much 
credit cannot be given to Mr. Satterthwait who met the chairman 
nearly every time he went to Trenton, and on two occasions worked 
with him at the State House from five to eleven-thirty without even 
stopping for supper. 

The newspapers have so long been accustomed to receive so much 
more in proportion for legal and public printing than for other print- 
ing that they have come to believe that they are entitled to such 
charges. No one or two men can successfully do the work necessary 
at Trenton to counteract the strong newspaper lobby always there at 
work. Lawyers are looked upon as perhaps the most public spirited 
class of men; men who will give up a number of their business and 
social engagements to work for nothing for the public good. To 
make a success of this work, each member of the Association should 
take a personal interest in the matter, take it up in its various phases 
with their local county Bar Association, and talk with the members 
of the Legislature in their county, and a much larger number of 
lawyers should be willing to go to Trenton and get their friends to 
do so, and so let the members of the Legislature when in session know 
that the people are interested in the repeal of these obnoxious laws. 

The fact that the laws fixing rates of legal advertising, no matter 
what may have been the motive which originally prompted their .en- 
actment, are in their operation a glaring instance of special privilege 
legislation, should constrain a body such as the State Bar Association 
to continue its protest against their remaining on the statute books 
until public sentiment shall force their repeal. No other position, it 
seems, can be consistent with the dignity of the Association or with 
its duty to the people to point out the need for reform in legislation 
affecting legal proceedings and kindred subjects. 


Respectfully submitted, 


H. F. NIXON, 
Chairman. 





STATE TAX UPON CORPORATIONS. 


A leading firm of brokers in Newark which represents many 
New Jersey corporations that have their domicile in this state, while 
operating chiefly elsewhere, recently received a bill of $700 for state 
taxes. A certificate of incorporation (with which said firm had 
nothing to do) had listed the initial subscriptions of over 
$700,000 of the stock, all in anticipation of completing a transaction 
which afterward fell through. The brokers arranged an appeal in 
proper form, but it was overruled. On this they filed a statement 
of the facts with the Attorney-General, which brought forth the 
following interesting opinion that quite explains itself and may be 
of some service to our readers: 
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“Trenton, N. J., Sept. 4, 1912. 
“C. H. & Co., Newark, N. J.: 


“Gentlemen :—I am in receipt of your letter of August 30th, in 
the matter of the assessment of taxes against P. & S. T. Company. 
I observe from your letter that the amount of capital stock with which 
the company commenced business was $700,100.00, the amount of 
stock subscribed. This company reported to the State Board of As- 
sessors no stock issued and outstanding for the purposes of taxation, 
to which, I am informed, the State Board of Assessors replied, basing 
their reply upon an opinion from this department that the company 
was at least assessable upon the amount of stock subscribed at the 
time of incorporation, as disclosed by its charter. 

“With reference to this situation, you ask if you can be furnished 
with a copy of the opinion rendered the State Board of Assessors, 
and whether the facts stated in your communication, if properly pre- 
sented to the Assessors, would be likely to result in a reduction of 
taxes. 

“As to the latter point, of course, I cannot answer, for that is a 
matter which lies within the discretion of the State Board of As- 
sessors, under the statute, upon a proper appeal. 

“The opinion from this department, with reference to the assess- 
ability of stock subscribed, is based upon the opinion rendered by 
the Supreme Court of this State in the case of the American Pig Iron 
Storage Co. v. the State Board of Assessors, 56 N. J. Law, page 389. 
In this case, a company had set out by its certificate of incorporation 
that its capital stock was to be one million five hundred thousand 
dollars. Subscriptions were made for the whole amount of the capi- 
tal stock. Upon these subscriptions two assessments of five per cent. 
each were made and paid. No certificates of stock had been given 
to the subscribers, but receipts were given for the assessments paid. 
The company organized and engaged in business, and the court held 
that the whole amount of stock subscribed for was capital stock 
issued and outstanding, within the meaning of the tax act, and the 
company was compelled to pay the assessment upon the amount of 
stock actually subscribed for. 

“T cannot see that the situation presented by your company ma- 
terially differs: from the case to which I have referred. In order to 
organize, you were compelled by the statute to have at least one 
thousand dollars of capital stock actually paid in or subscribed for, 
and paid for in full or in part. It is impossible, in my judgment, 
that any company should be exercising corporate franchises without 
being liable to taxation at least upon this minimum amount of capital 
stock. And when the certificate of incorporation declares, as does 
yours, the amount of stock subscribed for, I am at a loss to under- 
stand how, without an amendment, the company can escape taxation 
upon the basis of.the declarations of the certificate of incorporation, 
which must be assumed to be true. 


“Very truly yours, 


“NELSON GASKILL, 
“Asst. Attorney-General.” 





MAYOR, ETC., OF JERSEY CITY V. SCHOPPE. 


MAYOR, ETC., OF JERSEY CITY v. SCHOPPE. 


(N. J. Court of Errors and Appeals, March 4, 1912) 
Constable’ s bond— Unofficial acts— Attachments 


Error to Circuit court, Hudson county. 

Action by the Mayor and Aldermen of Jersey City and others 
against George J. Schoppe and others. Judgment for defendants, and 
plaintiffs bring error. 

Mr. Pierre Cook for plaintiffs in error. 

Mr. Marshall Van Winkle for defendants in error. 


MINTURN, J.: While about to sail for Europe from Hoboken, 
the baggage of Stewart H. Elliott was attached by Constable George 
J. Schoppe on a writ of attachment issued out of the First District court 
of Jersey City, at the suit of one Wallace H. Owen. When the object 
of the constable’s writ was announced, Elliott protested the correctness 
of the claim, but finally paid the amount with costs of suit to the con- 
stable, who gave Elliott a receipt and thereupon released the goods. 
Instead of paying the money into court, the constable turned it over to 
the attorney for the plaintiff in the writ, who gave him a receipt for it, 
and, upon the same day, the constable returned the writ into court 
indorsed fully satisfied. Elliott entered his appearance to the suit in 
due course, and a trial took place which resulted in a judgment in his 
favor. He then instituted this suit through the municipality, as the 
obligee named in the constable’s bond, to have the same declared for- 
feited against the constable and his sureties. The insistment made is 
that the payment of the money by the constable to the plaintiff's attor- 
neys, instead of turning it into court, was a breach of the condition of 
the bond, and legally worked its forfeiture. The Hudson Circuit court, 
sitting without a jury, resolved this contention against the plaintiff, and 
the legality of that adjudication is before us for review upon writ of 
error. 

The constable’s bond to the municipality contained the usual con- 
dition that, “if the said George J. Schoppe shall well and truly perform 
the duties of his said office of constable of Jersey City, then the above 
obligation to be void,” etc. 

The seventy-first section of the District court Act (2 Comp. St. 1910, 
p. 1978) provides that the defendant in attachment may secure the re- 
lease of the goods attached by giving bond “in double the value of the 
property attached conditioned for the return of the goods in case judg- 
ment shall go against him.” 

The eighteenth section of the Act provides that, instead of fur- 
nishing a bond, he “may deposit a sum of money equal to the bond or 
recognizance which sum shall be paid to the clerk of the court,” etc. 

It is the conspicuous fact in this case that, instead of complying 
with either of these alternatives, the defendant in the writ paid to the 
constable the exact amount of the plaintiff's demand with costs. It 
will be observed, therefore, that, in accepting and receipting for this 
sum, the constable was not acting virtute oficii, but unofficially, and 
not in the due execution of the writ. The Act prescribes the limitations 
of his duty, and the condition of the bond is limited to the faithful per- 
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formance of such duty. The act performed by him, therefore, in ac- 
cepting payment or satisfaction of the claim, was performed  colore 
offictt and clearly not virtute officii. 

Liability of sureties upon a bond of this character, it may be said 
in passing, can attach only as a matter strictissimi juris, and so it has 
been held that “sureties for an officer are liable only in the event of his 
failure to perform his duty.” If in the line of his duty he make a contract 
as agent for another, his sureties are not liable for the breach of that 
contract, as the contract is not the officer’s. Brown v. Phipps, 14 Miss. 
51; Com. v. Swope, 45 Pa. 535, 84 Am. Dec. 518; Parks v. Ross, 11 
How. 362, 13 L. Ed. 730. 

These considerations have presented the test of liability in this 
state since the adjudication by the Supreme court in 1860 of State v. 
Conover, 28 N. J. Law 228, 78 Am. Dec. 54. In that case Chief Justice 
Green, speaking for the court, referring to liability for acts done coloré 
oficit or of an unofficial character, said: “In such case the officer is 
guilty of a tort, for which he is liable as an individual to the party in- 
jured, but it does not entitle the party to prosecute the officer on his 
bond.” Mr. Justice Haines, in the same case, defined acts done colore 
offictt as “unofficial acts committed under color of the office, such as 
cannot lawfully be done and cannot be justified by the official character 
of the sheriff, or by any process in his hands,” citing Seeley v. Birdsall, 
15 Johns. (N. Y.) 267; Alerck v. Andrews, 2 Esp. 540; People v. Schuy- 
ler, 4 Comst. 187. 

Since its deliverance this adjudication has stood unquestioned in 
this state, and, although not followed by the federal Supreme court in 
Lammon y. Feusier, 111 U. S. 17, 4 Sup. Ct. 286, 28 L. Ed. 337, it has 
quite properly been followed by the trial court in this instance, and has 
furnished ratio decidendi for its determination. 

Having served as a precedent for over one-half a century of our 
legal history, unquestioned by our courts, and unassailed by criticism, 
we are not disposed at this period, upon mere disputable considerations 
of abstract reasoning and expediency, to question its legal accuracy. 

The judgment under review will therefore be affirmed.—Rep. in 82 
Atl. Rep. 913. 





MINICHINO V. PUBLIC SERVICE RAILWAY CO. 


(N. J. Supreme Court, Essex Circuit, July, 1912). 
When Weight of Evidence cannot be Ruised on Rule to Show Causes; 


On rule to show cause why new trial should not be granted. 
Messrs. Beecher & Redford for plaintiff. 
, Mr. Lefferts S. Hoffman and Mr. Howard MacSherry for de- 
endant. 


DUNGAN, J.: The rule to show cause in this case assigns three 
reasons why the verdict of the jury should be set aside: 

Ist. “Because the verdict is against the weight of the evidence.” 

2d. “Because the damages awarded by the jury are excessive,” and 
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3d. “Because the court made legal errors other than those errors 
to which exception was taken.” 

At the close of the plaintiff's case a motion was made to non- 
suit the plaintiff upon the ground that “There has been no actionable 
negligence shown on the part of the defendant company.” And at 
the close of the whole case a motion was made to direct the verdict 
in favor of the plaintiff upon the same ground as urged in support of 
the motion for non-suit. 

Exceptions were taken and allowed to the refusal of the court 
to grant these motions. Both of which motions involved all the evi- 
dence in the case which had been presented up to the time they were 
respectively made. 

The rule to show cause reserves to the defendant all exceptions 
taken at the trial. 

In the case of Ashhurst v. Atlantic Coast Railway Co., 37 Vr. 16, 
the rule to show cause reserved to the defendant its exceptions to the 
refusal of the trial Justice at the trial of said cause to order a non- 
suit at the close of the plaintiff’s case, and to direct a verdict for the 
defendant at the close of the whole case, when moved so to do by the 
defendant’s counsel. And Chief Justice Depue, in dealing with the 
rule to show cause in this case, struck out the tenth reason, which 
was that “the verdict of the jury at said trial was contrary to the 
weight of the evidence,” holding that the question proposed to be 
raised by this reason was embraced in the exceptions reserved. 

In the case of Holler v. Ross, 38 Vr. 60, Mr. Justice Collins, in 
commenting upon the question “whether the verdict of the jury was 
contrary to the weight of evidence,” certified to the Supreme court 
for its advisory opinion, refers to the Ashhurst case and says: “In 
that case there had been refusal to non-suit or direct a verdict for the 
defendant, and this court therefore struck out from the reasons as- 
signed for a new trial one that the verdict of the jury was contrary 
to the weight of the evidence. Why this view was taken is not ex- 
pressly stated in the report of the case, but the reason is plain, namely, 
that where all the evidence in a cause is involved in a motion to take 
the case from the jury it would be impossible to determine that the 
verdict was not contrary to the weight of the evidence, without neces- 
sarily determining that the refusal of the motion was right; for evi- 
dence that is not sufficient to warrant submission of a plaintiff’s case 
has no weight in law.” 

He also says that “Questions embraced in exceptions reserved in 
a rule to show cause why a new trial should not be granted of an 
issue formed and tried in a Circuit court are not pending in that court.” 

A careful reading and consideration of these two cases convince 
me that the defendant’s exceptions to the refusal of the court to grant 
the motions for non-suit and for direction of verdict deprive this court 
of any right to consider upon this rule to show cause the question 
whether or not the verdict of the jury is contrary to the weight of 
evidence. That question is not now pending in this court, but is a 
subject of consideration upon the defendant’s exceptions. In the 
reservation of the exceptions taken to the refusal to non-suit and 
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direct a verdict, the defendant has withdrawn from the consideration 
of this court the precise questions upon which its principal argument 
for a new trial is rested. 

It is admitted by the defendant’s very exhaustive and instructive 
brief that “If the plaintiff is permanently insane as a result of the 
injury received in this accident, we do not pretend to claim that the 
damages are excessive,” and so it seems to the court; and whether 
or not that is the plaintiff’s condition, as a result of the accident com- 
plained of in this case, it seems to me was clearly, under the evidence, 
a question for the jury. 

It is true that Doctor Hicks uses many times the word “might” ' 
where, for instance, he says that “a blow on the head of the plaintiff 
from the running board of a trolley car going pretty fast might pro- 
duce in this child the condition in which he found him on his first 
examination.” “As a result of such an injury an individual might 
develop any of the forms of insanity with the exception of senile 
dementia, and might develop epilepsy, idiocy, imbecility and feeble- 
mindedness.” 

He does say that his opinion, after making certain examinations 
in nineteen hundred and ten, was that the plaintiff was mentally de- 
fective and that the defective condition was not a curable one, and 
that after making certain examinations in November, nineteen hun- 
dred and eleven, that he had not the slightest doubt that the plaintiff 
would be a dependent all his life, and that as he grows older he is 
likely to become more or less dangerous so that he will have to be 
kept in a home or have some attendant with him all the time; that 
in his opinion the plaintiff is afflicted wth psychic epilepsy. This 
testimony, taken in connection with that of the other physicians for 
the plaintiff ; and the testimony of the neighbors and teachers of this 
boy that before the accident the child was a normal one, and that 
after the accident he displayed certain abnormal tendencies, (against 
which is the testimony of the physicians for the defendant to the 
effect that in their opinion the boy was not afflicted with psychic 
epilepsy; on the part of Doctor Gale that he is the ordinary in- 
corrigible child coming from criminal parentage and that what he 
found in the boy was only degeneracy and incorrigibility, the result 
of heredity ; of Doctor Horseford very much to the same effect; and 
of Doctor Washington that the child might be called a moral delin- 
quent, rather than a degenerate, due to lack of discipline), made it 
a question for the jury and not the court to say what the plaintiff's 
condition was at the time of the trial, and, if his condition was then 
abnormal, whether or not it was the result of his injuries received 
in this accident or of heredity. 

I think a careful reading of the charge of the court will not justify 
the insistment of the defendant that there was any indication to the 
jury that the court doubted the motorman’s word, or that they might 
disregard the evidence of the motorman that he did not comprehend 
that what he saw was a boy until too late to stop the car in time to 
avoid the accident. 

The rule to show cause will be discharged. 





MISCELLANY. 


MISCELLANY 


MECHANICS’ LIEN SUITS. 
To the Editor of the Journal : 


In your last issue were some 
comments on the new Practice 
Act. I wondered whether your at- 
tention had been called to the fol- 
lowing situation with respect to 
the Mechanics’ Lien Act: 

Chapter 265 of the Laws of 
1912 is one of the acts passed by 
the Legislature at the suggestion 
of the State Bar Association. It 
amends Section 23 of the Me- 
chanics’ Lien Act of 1898, as 
amended in 1910. After provid- 
ing how the suit shall be insti- 
tuted in the Circuit court and in 
the District court (where the 
sum does not exceed $500) the 
act says the summons shall be “in 
the following or like form”: 

“The State of New Jersey To 
(state the names of the defend- 
ants) You, A. B. builder and C. 
D. owner (or if the owner con- 
tracted the debt, A. B. builder 
and owner), and E. F. mortgagee 
(if there be a mortgage or mort- 
gages), are summoned to answer 
the annexed complaint of G. H. 
(claimant) in an action at law, in 
the Circuit court (or District 
court of the city of or, of 
the district of , as the case 
may be) in and for the county of 

. in which G. H. claims a 
building lien on certain buildings 
and lands of said C. D. described 
in said complaint, and upon 
which said E. F. holds a mortgage 
of record. And take notice, that 
unless you file your answer to said 
complaint with the clerk of said 
court at within twenty 
days after service upon you of this 
writ and the annexed complaint, 
the plaintiff may proceed in the 


suit and judgment may be en- 
tered against you.” 

Then it states how the sum- 
mons shall be served, viz.: 

“And the said summons, with 
the complaint annexed, shall be 
directed and tested, and may be 
served and returned in the same 
manner as other writs of sum- 
mons in the court from which is- 
sued ; and said summons and com- 
plaint may be served upon the de- 
fendants, or either of them, in any 
county of this State, by the sheriff 
thereof if brought in the Circuit 
court, or by a constable or ser- 
geant-at-arms if the suit is 
brought in any district court of 
any county, and for this purpose 
the same or a duplicate thereof, 
may be issued to such sheriff, or 
constable or sergeant-at-arms, as 
the case may be.” 

Section 24 of the Mechanics’ 
Lien Act provides that “the dec- 
laration in such case shall, after 
reciting that the owner and 
builder were summoned 
and how served be as in 
other actions on contract.” 

Query 1: Does this amendment 
of 1912 repeal the necessity for 
the aforesaid recital of service in 
the declaration, and, if not, how 
will it be possible to observe the 
directions of both sections and 
serve with the summons the dec- 
laration or complaint containing 
a recital of how it and the sum- 
mons was served? 

Query 2: Does this amendment 
of 1912 make it necessary in Me- 
chanics’ Lien suits in the District 
court for defendants to file a 
written answer to the complaint? 

Query 3: Will it be necessary 
in District court mechanics’ lien 
actions to prepare one’s declara- 
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tion, state of demand or complaint 
in the form provided for and pre- 
scribed in the new Practice Act? 

Query 4: In view of this 
amendment and of Section 68 of 
the Practice Act of 1903, provid- 
ing that the practice of the Cir- 
cuit courts shall be applicable to 
District courts, will the rules and 
portions of the Act, as to joinder 
of parties and causes of action be 
applicable to District courts? 

It seems to me that it would be 
well for members of the bar to 
call attention to the errors or ap- 
parent errors which their experi- 
ence with these new acts brings 
to their notice, so that when the 
next Legislature convenes def- 
inite corrective amendments may 
be presented and passed. 

Aug 20, 1912. H. G. 5. 


SOME STATE NOTES. 


The widow of the late Vice- 
Chancellor Abraham V. Van 
Fleet, who was before marriage 
Elizabeth Bonnell, died at her 
home in Flemington, on Sept. 6th, 
aged 84 years. She died in the 
same room in which she was 
born. She was an active woman 
in church and town matters, 

The Supreme court has tem- 
porarily suspended the license to 
practice of Mr. Otto J. Strasser, 
of East Rutherford, convicted in 
the Bergen court of unlawfully 
withholding money from clients, 
the case being affirmed in the 
Supreme court, though since ap- 
pealed to the Court of Errors. 

Congressman William Hughes, 
of Paterson, who is also Judge of 
the Common Pleas by appoint- 
ment last spring, has resigned as 
Congressman. 

Mr. Bolton B. Hutchinson, of 
Trenton, (ex-Senator of Mercer), 
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and his son, Charles P., have 
formed a partnership to practice 
law in the Broad Street Bank 
Building. 


OBITUARY. 





Mr. Joun Jacxson Hvussert. 


Mr. John Jackson Hubbell, 
lawyer, and member of one of the 
oldest Newark families, died on 
Aug. 21st, at the German Hos- 
pital, Newark. For the past year 
he had been in failing health. He 
is survived by two sisters and a 
brother. 

Mr. Hubbell was born June 16, 
1853, in Newark, and was the son 
of the late Mr. Algernon S. Hub- 
bell, a well-known member of the 
Essex Bar prior to his death, 
which occurred April 18, 1891. He 
was educated at the Newark 
Academy and Princeton Univer- 
sity, where he received thorough 
preparation for professional life. 
He read law with his father and 
at the University of Leipsic, and 
obtained the degree of LL. B. 
from Columbia College Law 
School. 

He was admitted to the New 
Jersey Bar at the February Term, 
1877, and as a counselor at the 
same term three years later. In 
September, 1896, he was admitted 
to practice before the United 
States Supreme court. From his 
admission Mr. Hubbell success- 
fully followed his profession in 
his native city, where he occu- 
pied a high place among the lead- 
ing members of the bar. He had 
done considerable literary. work, 
including magazine articles on 
travel in Europe, and an address 
on the Battle of Red Bank be- 
fore the New Jersey Society of 
the Sons of the American Revolu- 
tion, of which he was a member. 
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